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RE:  Request for Interpretive Opinion
Dear Mr. Brown:

Thank you for your December 2, 2015 letter to the Commissioner of Business Oversight
(Commissioner) and the Legal Division of the Department of Business Oversight
(Department). We provide the following guidance in response to your questions regarding
the application of Senate Bill 197 (SB 197)! to the Department’s administration of the
California Finance Lenders Law (CFLL).2

SB 197

SB 197 adds provisions to the CFLL authorizing a finance lender to compensate an
unlicensed person for the referral of one or more prospective borrowers, provided that
specified conditions are met. Those conditions include that the annual percentage rate of
the loan may not exceed 36 percent and the licensee must ensure the borrower’s ability to
repay the loan. SB 197 further sets forth prohibited acts by an unlicensed person receiving
compensation from a licensed lender. Finally, it authorizes the Commissioner to issue a
desist and refrain order against a person soliciting borrowers in violation of SB 197, or any
other provision of the CFLL. SB 197 was intended to increase referrals of business to
commercial lenders by allowing them to pay unlicensed persons who make referrals.

1SB 197 (Chap. 761, Stats. 2015). .
2 Fin. Code, § 22000 et seq. All further statutory references are to the Financial Code, unless otherwise noted.
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Financial Code section 22602(c)(1) through (c)(8), also added by SB 197, lists specific
activities that a person making a referral may not engage in if a licensee seeks to pay
referral fees to an unlicensed person. It appears from your letter that you seek guidance
regarding whether any of these eight activities would constitute unlicensed brokering.
“Broker” is defined in Financial Code section 22004 as “any person who is engaged in the
business of negotiating or performing any acts as a broker in connection with loans made
by a finance lender.” Therefore, if a person participates in a loan negotiation3 or counsels or
advises a borrower about a loan,* the person is engaged in brokering activity and would
require a license. If a person engages in any of the activities listed in subdivision (c)(3)
through (c)(8), determining whether they need to be licensed as a broker is a fact-specific
inquiry. While serving as an intermediary between a lender and a borrower generally
constitutes brokering, clerical or ministerial activities performed under a licensed broker’s
supervision, not compensated by commission or otherwise tied to the consummation of a
loan, may not require licensure as a broker. This analysis too will depend on the facts and
circumstances.

The Department’s regulations place further restrictions on payments to unlicensed
persons. Rule 1451 prohibits a licensee from paying a commission to an unlicensed person,
and prohibits the payment of any compensation to an unlicensed person for soliciting or
accepting applications for loans.> Notwithstanding this rule, SB 197 authorizes the payment
of referral fees under the circumstances set forth in its provisions. With this background,
we address your specific questions.

1. SB 197 generally only applies to unlicensed referral activity.

You ask whether a licensed CFLL lender obtaining referrals from a licensed CFLL broker is
affected by SB 197. SB 197 sets forth conditions for a licensee to compensate an unlicensed
person for referring borrowers. Thus, a licensed lender compensating a licensed broker for
referrals is not activity subject to SB 197.

2. SB 197 only applies to compensated referrals.

You ask whether an unlicensed person who is not compensated for the referral of
borrowers to a finance lender is subject to SB 197. In particular, you ask whether section
22602, subsection (c)° restricts a large commercial truck dealership from preparing and

3 Fin. Code, § 22602(c)(1).

+Fin. Code, § 22602(c)(2).

5 Cal. Code of Regs,, tit. 10, § 1451.

6 Subdivision (c) of Financial Code section 22602 provides:

(c) The following activities by an unlicensed person are not authorized by this section:
(1) Participating in any loan negotiation.

(2) Counseling or advising the borrower about a loan.

(3) Participating in the preparation of any loan documents, including credit applications.
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handling paperwork for a finance company without compensation. If a finance lender is
not paying compensation to an unlicensed person in reliance on section 22602, then
subdivision (c) is not applicable to the transaction.

3. Under SB 197, compensation must be for the referral of a borrower.

You ask if an amount received by a dealer on the sale of equipment is “compensation”
within the meaning of section 22602. The customary profit on the sale of equipment is
ordinarily not compensation for the referral of a borrower to a finance lender. However,
facts may exist that indicate lender referral fees or brokerage commissions are being
included in the sale of equipment. For example, if customers financing transactions are
paying higher equipment prices than customers not financing purchases, this scenario may
suggest that a commission or referral fee is being included in the price of equipment.
However, absent facts to suggest that loan commissions or loan referral fees are built into
the pricing structure, margins on sales would not constitute commissions or referral fees
for purposes of the CFLL.

SB 197 is not applicable to uncompensated activiti

You ask which activities, if any, by an unlicensed person are permissible (without
compensation), and which are clearly prohibited. SB 197 is only applicable to licensed CFLL
finance lenders paying referral fees to unlicensed persons. To the extent an unlicensed
person is not receiving compensation from a finance lender, SB 197 is not applicable to the
transaction.

5. Under SB 197, compensation may be indirect.

You ask whether sales incentives will constitute compensation in the following scenario. A
commercial truck manufacturer has a subsidiary that is a licensed finance lender, and the
truck manufacturer provides sales incentives to dealers and the dealers’ sales personnel.
The dealers engage in the activities described in section 22602, subdivision (c).

Under the scenario you describe, the dealers may be “brokers” as defined in section 22004
the CFLL, and licensure may be required. Section 22004 provides that a broker includes
any person who is engaged in the business of negotiating or performing any act as a broker
in connection with loans made by a finance lender. Additional facts would be needed to
make a determination of whether the dealer was engaged in the business of brokering
CFLL loans, such as the details of the sales incentives and whether all financing occurred
through the subsidiary. SB 197 would not be applicable to the transaction, as the dealers

(4) Contacting the licensee on behalf of the borrower other than to refer the borrower.
(5) Gathering loan documentation from the borrower or delivering the documentation to the licensee.
(6) Communicating lending decisions or inquiries to the borrower.
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are engaging in the activities described in section 22602, subdivision (c), and these
activities are not permitted under SB 197.

6. SB 197 is only applicable to commercial finance lenders paying compensation
to unlicensed persons for borrower referrals.

You describe two scenarios and ask whether they are subject to the compensation
restrictions of the CFLL. By way of background, the CFLL does not have “compensation
restrictions,” necessarily. It requires the licensure of any person engaged in the business
negotiating or performing any act as a broker in connection with loans made by a finance
lender.” While the CFLL does not define the meaning of “engage in the business,” in a broad
sense “business” has been construed to mean an occupation or trade engaged in for the
purpose of obtaining a livelihood or profit or gain.8 Engaged in business generally implies a
“[...] business activity of a frequent or continuous nature,” contrasted with a single or
occasional disconnected act.? Thus, a person is engaged in the business as a broker when
the person engages in an activity for profit or gain, on a frequent or continuous nature.
However, SB 197 authorizes a finance lender to compensate an unlicensed person for the
referral of borrowers, within the limitations of the bill, without regard to whether the
activity would rise to the level of “brokering” in section 22004 and require licensure. Thus,
for any referral activity that does not fall within the newly established safe harbor of SB
197, the applicability of the CFLL remains the same as prior to the enactment of SB 197.

You request guidance on the following hypotheticals:

“1. State A is not California. Dealer in State A will deliver equipment to State A to be
used in State A. The customer is a California corporation and the finance lease
documents are signed by the customer in California. Is the transaction subject to the
compensation restrictions of the CFLL?

2. Dealer and Customer are from State A and the equipment is delivered and used in
California. Is the transaction subject to the compensation restrictions of the CFLL?”

The hypotheticals do not describe brokering activity, and do not describe activity falling
under the safe harbor of SB 197. Therefore, we are unable to provide guidance on the
scenarios. However, we note that in both situations we would be looking at what acts of the
finance lender and broker caused these entities to be conducting business with a California
business.

7 Fin. Code, § 22200.

8 Commissioner’s Opinion No. OP 6615 CFLL, March 11, 1997, quoting Mansfield v. Hyde (1952) 112
Cal.App.2d 133, 137.

° Commissioner’s Opinion No. OP 6615 CFLL, supra, quoting Advance Transformer Co. v. Superior Court (1974)
44 Cal.App.3d 127.
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You ask whether SB 197 governs the activity of an unpaid broker. SB 197 does not govern
the activity of an unpaid broker. SB 197 is a safe harbor that permits a finance lender to pay
compensation to an unlicensed person for the referral of a borrower, under the
circumstances described in the bill.

7. Notice to borrowers regarding referral fees is not required for
uncompensated referrals.

You ask whether the notice to prospective borrowers under section 22603 of SB 197 is
required to be given to any prospective borrower who has been referred by an unlicensed
person to a finance lender, regardless of whether the unlicensed person will receive
compensation for such a referral. The Department does not interpret section 22603 as
requiring a notice regarding referral fees be provided to a borrower if the referral does not
involve compensation.

8. An out-of-state broker is subject to the CFLL if the broker is engaged in the
business of negotiating or performing any act as a broker in connection with
loans made by a finance lender to California citizens.

You ask whether a broker engaged in business in California from an out-of-state location is
subject to the CFLL. As an initial matter, SB 197 does not affect the described scenario; the
bill is limited to referring borrowers to lenders, and “referral” is defined as either the
introducing the borrower and finance lender, or the delivering the borrower’s contact
information to the finance lender. With that background, you describe the following
scenario: A California business in need of equipment or financing obtains an East Coast
lender through an East Coast broker without a California broker license, and the
transaction is completed on the East Coast without the lender or broker entering the state
of California. You indicate that documents are sent via mail or e-mail. The question you
pose is whether the broker is doing business in California.

Based on your hypothetical, the Department would not have enough information to
determine whether the broker is doing business in California. However, we can provide the
following guidance. Whether a lender or broker is doing business in California is based on
the lending or brokering activity conducted in this state.19 Lending to California citizens, or
brokering loans on behalf of California citizens, are facts suggesting the lending or
brokering activity is occurring in this state. We would look at other factors, such as
whether a lender or broker solicits borrowers in California (directly or indirectly), and
whether brokering on behalf of California borrowers is of a continuous nature. If the lender
or broker’s business activity has sufficient contact with California, then licensure would be
required. Your membership is welcome to request additional guidance from the
Department, based on their individual contacts with California.

10 See People v. Fairfax Family Fund (1964) 235 Cal.App.2d 881.
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9. The CFLL requires both brokers and lenders to be licensed.

You ask whether a broker can participate in a transaction under the authority of a lender’s
CFLL license, without separate licensure. The CFLL requires both lenders and brokers to
hold their own licenses. 11

10.Alicensed lender may not pay a commission on a loan to a California borrower
that was brokered by an unlicensed broker located outside of California
unless the broker is not engaged in business in California.

You ask whether a licensed lender may pay a commission on a loan to a California
borrower that was brokered by an unlicensed broker located outside of California. A
broker engaged in business in California must be licensed, regardless of where the broker
is located. Whether a broker is engaged in business in California is a question of fact. You
further ask how such an expansion into interstate commerce would be justified. The
Department relies on People v. Fairfax Family Fund in that regard.12

You ask that the Department explain requirements for each party in a transaction for a
broker in Alabama to get paid for a loan to a California company, made by a Minnesota
lender to finance equipment sold by a New York vendor. You ask whether the broker must
be licensed and therefore be qualified as a foreign corporation. From your hypothetical, we
do not have sufficient facts to know whether the lender or broker is engaged in business in
California. The relevant facts include whether the out-of-state lender and broker are
soliciting borrowers in California.

11.The business of brokering CFLL loans requires a CFLL license, unless the
broker is exempt from the CFLL.

You ask whether we agree a bank or related entities including bank owned affiliates,
subsidiaries and bank holding company can pay a commission to an unlicensed broker who
assists with acquiring commercial lease financing. We offer the following guidance in
response to this question. Under the CFLL, the business of brokering CFLL loans requires a
CFLL license. Therefore, if a broker is not brokering loans made by a CFLL lender, then the
CFLL would not be applicable. If, however, the lender is subject to licensure under the
CFLL, then the broker would also be subject to CFLL licensure. If the lender is exempt from
the CFLL under a provision of the CFLL exempting the lender from licensure, such as the
bank exemption, then the lender would not be making a CFLL loan and the broker would
not need a CFLL license.

11 See Fin. Code, § 22100.
12 people v. Fairfax Family Fund (1964) 235 Cal.App.2d 881.
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You ask whether nonbank subsidiaries and affiliates of national banks (including affiliates
of federal savings associations) may compensate unlicensed persons for the activities listed
in section 22602, subdivision (c). You further ask whether nonbank subsidiaries and
affiliates of national banks, including affiliates of federal savings associations, are exempt
from the licensing requirements of the CFLL. If the nonbank subsidiaries and affiliates of
national banks and federal savings associations must be licensed under the CFLL, then they
may not compensate unlicensed persons for brokering activity on CFLL loans.1? However,
the Commissioner has concluded in some past interpretive opinions that commercial
lending by certain subsidiaries or affiliates falls within an exemption for depository
institutions under the CFLL.1* Consequently, if licensure is not required of the lender,
licensure is not required of the broker.

12.SB 197 authorizes a commercial finance lender to pay compensation to any
unlicensed person, as provided.

You ask whether SB 197 is limited to brokers, or whether it applies to any unlicensed
person, including a vender or reseller. The law permits a licensed lender to pay a referral
fee to any unlicensed person, not just brokers, provided that the other conditions are met.
Therefore, a CFLL licensee may pay a fee to an unlicensed vendor or reseller for a loan
referral, provided that the conditions of the bill are met.

You ask whether a website that collects basic information from customers on behalf of
client lenders who pay for leads would fall under SB 197. If the website does not engage in
any of the activities in section 22602, subdivision (c), then under SB 197 a licensed lender
may compensate the website, through a subscription or otherwise, for commercial loan
leads. The licensed lender and the website must comply with all of the other requirements
of the bill. The referral activity authorized under SB 197 will not require the unlicensed
person to obtain a license as a broker.

13.A finance lender is responsible for ensuring it is in compliance with the CFLL.

You ask whether a licensed lender who pays a commission to an out-of-state broker is
obligated to ensure that the broker is licensed, has brokered less than 5 transactions or is
otherwise exempt. SB 197 authorizes a licensed lender to pay an unlicensed person for a
referral, provided that all of the conditions set forth in SB 197 are met. Consequently, the
licensed lender is only authorized under SB 197 to pay compensation to an unlicensed
person if the licensee ensures the conditions of the section are met.

Notwithstanding SB 197, existing section 1451, title 10, California Code of Regulations
(Rule 1451) prohibits a finance lender from paying any compensation to an unlicensed

13 Fin. Code, § 22757.
14 See Commissioner’s Opinion Nos. OP 5767 CM (December 1, 1988), OP 5792 CM (December 1, 1988), and
OP 5862 CM (February 24, 1989).
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person for soliciting or accepting applications for loans, except as provided. Specifically,
Rule 1451 provides that a finance lender may pay compensation for soliciting or accepting
applications or performing services as a broker to a licensed real estate broker with
respect to specified real estate loans, or for any brokerage service rendered by a bank,
savings and loan association or any other financial institution exempted by the CFLL. In
addition, Financial Code section 22757 prohibits a finance lender from paying any
commission, fee, or other compensation to an unlicensed individual for conducting
activities that require a license, unless the unlicensed individual is exempt. Therefore, a
licensee must ensure that the recipient is either licensed under the CFLL or not required to
be licensed under either Rule 1451 or SB 197.

14.SB 197 is permissive and does not place new obligations on lenders.

You also ask whether SB 197 expands a lender’s duties so that it cannot pay a commission
to any person whether or not that person is required to have a license, unless the loan
complies with the state safe harbor rules (36 percent interest, etc.). We think you are
asking whether SB 197 places new obligations on lenders. As discussed above, California
law and the Department’s rules already impose a legal obligation on licensees to not
compensate an unlicensed person for brokering activities or for soliciting or accepting
applications for loans, unless the licensee complies with the provisions of SB 197. We do
not believe SB 197 expands the lender’s duties.

15.A finance lender must ensure the person to whom compensation is paid is not
required to be licensed.

You ask whether a lender can rely on a broker’s representation that it has a license, or that
it is exempt because it has brokered less than five loans in California. Again, a finance
lender must ensure that the person to whom it pays commission is licensed or not required
to be licensed under the CFLL. With respect to relying on a broker’s representation that it
has a license, since the Department provides the ability to look up the license status of any
person on the Department’s website, the Department would expect a licensee to ensure
compliance with the law through this action. Thus, the representation of a broker would
not be sufficient to satisfy the finance lender’s obligation not to pay an unlicensed person.
With respect to brokering five or fewer commercial loans in a 12-month period, since a
licensee may not have any practical means of verifying this information, during the
Department’s regulatory examination of a licensee the Department would not object to
evidence of compliance in the form of an unlicensed person’s written assurance of meeting
this criterion provided that other known facts would not render a lender’s reliance on this
assurance unreasonable.
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16.SB 197 is intended to authorize the payment of compensation for unlicensed
persons referring commercial borrowers to lenders.

Finally, you ask for the rationale for SB 197 not authorizing an unlicensed person to engage
in the activities listed in section 22602, subdivision (c). Our understanding of the legislative
history is that SB 197 was intended to authorize the payment of compensation to an
unlicensed person for the referral of a borrower, in certain limited circumstances. To our
knowledge, the bill was not intended to eliminate the licensure of brokers or to authorize
any compensated activity other than the referral of borrowers. Therefore the bill appears
to be narrowly crafted to permit compensation for unlicensed referral activity under
limited conditions.

We hope we have answered the association’s questions about SB 197 and the applicability
of the CFLL. We look forward to a continuing dialogue about your industry and how it is
impacted by the new law.

Sincerely,
Jan Lynn Owen

Commissioner of Business Oversight o
w (0 (0o rsdad

Colleen Monahan
Senior Counsel



