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To Whom it May Concern:

On behalf of the Equipment Leasing and Finance Association, | am pleased to submit the
following comments regarding the Consumer Financial Protection Bureau’s (CFPB) notice of
proposed rulemaking implementing Section 1071 of the Dodd Frank Wall Street Reform Act.

Summary

ELFA appreciates the positive relationship that we have built with the CFPB and the work that
the CFPB has done regarding the lease exemption and balancing the costs and benefits of making
Section 1071 information available to the public. We do, however, have significant concerns
with major portions of the proposed rule and would reiterate all of the comments that we have
previously submitted. We believe that had the CFPB adopted more of the comments ELFA
submitted as part of the CFPB’s 2017 RFI, this would be a better rule from the borrower’s, the
lender’s, and the CFPB’s perspectives. We would especially highlight the benefit we continue to
see in setting up a portal structure whereby small businesses could report their demographic
information directly to the CFPB and receive a unique identifying number. Lenders would then
report loan level information associated with any application received from a customer that
provides the lender with its identifier number. It is instructive that in the intervening time since
the passage of Dodd-Frank, the regulatory structure for collecting beneficial ownership
information shifted from one where the institution was required to collect the information to one
where small businesses will soon be required to report their corporate structure directly to the
government. ELFA believes that the government, as a whole, should closely examine whether
there are synergies among these regulatory efforts that could be harnessed.

Since ELFA has provided comments extensively in previous submissions in 2017 and 2019,
rather than repeat those matters here, ELFA has focused our comments on several areas:

e Definition of a Lease

e Data Availability

e Compliance Deadline

e 1071 Information Collection Timing

e Collection on Customers Who Opt Out



e Ethnicity Surmising

e Exemption for Small Institutions

e Anti-Competitive Issues

e Support for Trade Credit Exemption

A background on ELFA is provided in the penultimate section of this comment submission.

Definition of Lease

ELFA commends the CFPB for the recognition that leases are a different type of financial
product from lending and are not treated as an extension of credit in the U.S. regulatory
structure. ELFA also commends the CFPB for the usage of the widely accepted Uniform
Commercial Code definition of a lease which clearly delineates what is and what is not a lease
for purposes of Section 1071.

CFEPB Database Fulfilling Requirement to Make Data Available

ELFA greatly appreciates that the CFPB has incorporated ELFA’s previous comments regarding
making collected/submitted data under Section 1071 available to the public upon request. The
approach that the CFPB has taken in this regard strikes an appropriate balance between the
statutory requirement that the data be available to members of the general public and the burden
that making this information available directly would place on financial institutions. Allowing
financial institutions to direct members of the general public to the CFPB website accomplishes
the same goal that direct provision would, but at a significantly less cost to stakeholders.

Compliance Deadline

The CFPB has proposed an implementation timeline of 18 months after the rule is published in
final form. ELFA believes that this is an insufficient amount of time due to several factors.

The first is that there are too many important provisions of the rule that remain under
consideration by the CFPB, thereby preventing its proper implementation as currently written.
There are many areas on which the CFPB is asking for further comment that will, by definition,
change significantly. It is not realistic to expect institutions to implement such a complex rule in
only 18 months given the number of unknowns and unanticipated changes that will occur and
which financial institutions will only be seeing for the first time when the rule is made final.
One example is that the CFPB is asking for comment on the possibility of collecting sexual
orientation information as part of a final rule. This would obviously be a major shift from the
statute which did not contemplate the collection of such information, was not contemplated by
the SBREFA panel, and is not currently contemplated by the current proposed rule. The
implementation of a change of this magnitude in a rule from the NPRM stage to the final rule
stage, without an opportunity for comment, would be unprecedented.

The second is that the technical specifications for the transfer of the collected data to the CFPB
have not yet been published and, when they are published, should be published in a form that
allows for comments. Given that more than 25 million transactions per year will be submitted
through this system if the rule is finalized in something approximating its current form, it is



imperative that the industry be given time to respond to the technical specifications that the
CFPB proposes. For this reason, we think that the implementation period needs to be dependent
upon the issuance of final technical specifications given that every financial institution subject to
Section 1071 cannot reliably begin to build their systems until the specifications are finalized.

ELFA believes that the CFPB should choose January 1% of a year that is approximately two years
after the technical specifications are published in final form (following a reasonable opportunity
for comment and feedback). A compliance start date of January 1% makes sense for a variety of
reasons, including making the lookbacks simple. For example, if the technical specifications
were published in November of 2022, we believe that January 1, 2025 should be the earliest date
for required compliance with the rule. If, however, the final specifications were published, for
example, in February of 2023, it would not be unreasonable for the CFPB to maintain that same
January 1, 2025 compliance date.

Lastly, an extended compliance deadline is warranted given that many lenders in the equipment
finance space do not have the experience with a federal functional regulator that federally-
insured depository institutions have. While ELFA has repeatedly recommended that the CFPB
contemplate staged compliance with this rule either by transaction type, institution size, or
institution type, the CFPB has chosen not to pursue any of those options, notwithstanding the
fact that they have frequently been utilized in other regulatory settings (e.g., the CECL
standards). It is an entirely different calculation for a financial institution that has little to no
experience with an OCC/Federal Reserve/FDIC compliance regime to implement a rule of the
magnitude of, and as complex as, Section 1071. Inasmuch as the CFPB has chosen a single
compliance timeframe for all institutions, it is imperative that this timeframe accommodate the
institutions that will be challenged the most in building the necessary compliance infrastructure.

Two particular challenges that institutions that are not federally-insured depository institutions
will face is the need to conduct training before a 1071 regulatory compliance program is brought
on line, and the need to hire staff who can combine existing information technology (IT) systems
with a 1071 compliance system that contains compartmentalization and audit capabilities. For a
federally-insured depository institution, training requirements that apply across broad swaths of
employee classifications already exist for regulatory purposes such as compliance with the Bank
Secrecy Act. A financial institution that is not a federally-insured depository institution will
need to start this training program from scratch. With regards to the IT systems needs, it is a
unique challenge in today’s economy to find and hire sufficient staff with coding expertise, and
this will be more of a challenge for a company that has no robust regulatory IT systems already
in place and the corresponding staff to maintain them. Both of these factors argue for a
prolonged implementation period and highlight the wisdom of contemplating a staged
compliance timeframe.

Collection After Application Stage

In the NPRM, the CFPB indicates that it believes that allowing for collection of the required
demographic information after the application has been submitted will reduce the amount of
information collected. ELFA believes that the opposite is in fact true. ELFA has commented



formally multiple times to the CFPB that many equipment finance transactions are completed in
a matter of minutes and often times the person actually completing the application is neither the
business owner nor at all familiar with the specifics of the ownership of the borrower. Examples
we have provided include the office manager arranging for office equipment financing and the
loading dock manager arranging for materials handling equipment. ELFA believes in those
situations that, if the only time the business is given the opportunity to provide the demographic
information about borrower ownership is during the application process, very little demographic
information will be collected from the borrower due to the importance that the customer places
on the speed of the transaction and the fact that the person completing the application may
simply not know the information, and furthermore will have no motivation to lengthen the
transaction timeline in order to obtain it.

In contrast, if the financial institution had the ability to follow-up via electronic or other means
with the borrower, the request could then be directed to the borrower representative in the best
position to provide the requested information. ELFA believes that this is especially true in the
vendor finance space, where the vendor (which is the “face” to the borrower and collecting the
application) has no regulatory requirement to collect the information and, therefore, no incentive
to take the time to gather the information and risk further delaying the transaction. For these
reasons, ELFA believes that the CFPB should allow for collection of the demographic
information after the application stage and, given that credit decisions are very often made within
minutes of the application being received, after the credit decision has been made.

Reporting on Transactions Where Customer Opts Out

Section 1071 clearly sets out a statutory framework that requires financial institutions to inquire
whether their customers are a small business, women-owned business, or a minority-owned
business. Further, Section 1071 clearly intended to allow for customers to decline to participate
in this collection effort, when it states, “[a]ny applicant for credit may refuse to provide any
information requested pursuant to subsection (b) in connection with any application for credit.”

The CFPB has proposed a rule that would require financial institutions to report on covered
credit applications, even if the customer declined to provide the demographic information in
response to the financial institution’s inquiry. Requiring collection in this context is problematic
on multiple levels, even assuming such requirement is permissible under the statute, which is not
at all clear.

It is possible, and potentially likely, that there will be statistical significance to classes of credit
applications that will not have demographic information collected. For example, certain types of
credit applications are for smaller dollar amounts and completed multiple times per year (e.g.,
small-ticket construction equipment, office equipment, golf carts, etc.). As ELFA has discussed
in previous submissions, the person completing the credit application may not be the business
owner or otherwise know the 1071 information being requested, and, therefore, will likely not
provide the information out of fear of delaying the transaction by spending the extra time
obtaining the information and filling out another form. ELFA believes that combining the data
from applications where the customer declines to provide demographic information with



applications where the customer voluntarily provides such information will potentially lead to
any conclusions based on such data being inaccurate and misleading. Just like customer
satisfaction surveys are most likely to be filled out by those who are either very satisfied or very
dissatisfied, ELFA believes that there will likely be statistically significant differences between
those customers that will voluntarily provide the demographic information and those that will
not. Absent the CFPB having looked into these issues more carefully, the CFPB runs a
significant risk of creating a database that, at its onset, will contain a significant amount of
information that is presumed to be comparable to all of the other information in the database, but
which, in reality, is almost certainly not. For this reason and those that follow, ELFA believes
that the CFPB should not collect information regarding applications where the customer has
declined to provide any information.

Secondly, ELFA has commented to the CFPB at several stages during the 1071 rulemaking
process that many lenders in the equipment finance space do not currently collect, in the normal
course of business, many of the data points that are proposed for application-level collection
(annual revenues is one of the best examples). This was also borne out during the SBREFA
process. If, in the normal course of business, a financial institution would make a credit decision
based upon, for example, business name and address, and the customer declines to provide
section 1071 information, the CFPB is creating a significant regulatory challenge for the
financial institution by requiring it to submit application level information regarding that
application when it will not know for certain whether the business is a small business nor have
any reliable way of obtaining annual revenue information absent a third-party provider, which do
not exist for many industries.

Lastly, the SBREFA process led by the CFPB clearly delineated a multitude of scenarios where
the customer may wish to not have its loan information reported. For example, the customer
may not want its neighbors to know that they need credit, or alternatively, they may not want its
competitors to know how well it is doing as shown by annual revenues or interest rates received.
In large metropolitan areas, it may be difficult to ferret out which application belongs to which
customer, but in more rural areas it will not be difficult to figure out which pipe fitting company
applied for financing for a new $500,000 piece of equipment in any given year. Section 1071
was specifically designed to allow customers to opt out; the CFPB should respect the clear
statutory language of Section 1071 and allow customers to decline to have their application-level
data collected.

Ethnicity Surmising

ELFA believes that the CFPB’s proposal to require financial institutions to surmise the ethnicity
of principal owners if the customer does not provide demographic information is inherently
problematic for many reasons. As we note above, ELFA believes that, if the customer chooses
to opt-out of providing 1071 information, financial institutions should not be required to report
on that transaction at all. If ELFA’s comments in that regard are heeded, our comments below
on ethnicity surmising are mooted.



Many family names have been handed down over multiple generations and have no connection
to the ethnicity of their current holder. Therefore, any attempt to surmise race or ethnicity based
on last name will lead to statistically unreliable data. For example, a Filipino family may carry a
last name from generations ago that is Spanish in derivation, leading to that customer being
reported as Hispanic rather than Asian.

A particular issue also presents itself for women-owned businesses, as women are statistically
more likely than men to have changed their last name at some point in their life. A woman-
owned business may be owned by a woman with a last name that leads the institution to assess
her ethnicity as that of her husband or that of her father, regardless of whether that matches the
ethnicity that she self identifies as, again leading to misleading and unreliable data. This same
argument applies to hyphenated names which may have a complicating factor of having lower
frequencies in databases of last names when a combination of original ethnicities is combined
into a new last name.

More importantly, inherent in the analysis of the issue of surmising race or ethnicity is that
Section 1071 clearly intends that a customer’s decision of whether to provide Section 1071
information be voluntary. By requiring financial institutions to surmise their customers race and
ethnicity, the bureau will have forced financial institutions to insert ethnicity and race related
matters into a transaction in which, firstly, the customer chose to not have that information
collected, and secondly, the financial institution is inevitably going to get it wrong due to the
imprecise nature of race and ethnicity surmising based on an individual’s appearance or last
name. Lastly, the CFPB has publicly acknowledged that it utilizes surname analysis in its
enforcement cases. Since the CFPB will have all the information once it is reported anyway, it is
difficult to see the value of having every financial institution do work that the CFPB could easily
do on its own once the data has been reported.

Should the CFPB pursue the requirement that financial institutions provide race and ethnicity
information through surmising, it is critical that the CFPB provide significant and detailed
guidance to financial institutions. There are thousands of financial institutions that are subject to
1071 that have never conducted any regulatory implementation exercise of this magnitude or
complexity. The CFPB is now asking them to accurately surmise the ethnicity of surnames that
may lead to dramatically different outcomes based on the addition or subtraction of one letter, or
other names that lead to ambiguous and inaccurate results. For example, if one looks up the last
name “Person” in the Census Bureau’s database of last names, there is a 46% chance that they
are white, a 36% chance that they are black, and a 12% chance they are Hispanic. Therefore,
ELFA believes that should the CFPB pursue the requirement of race/ethnicity surmising,
significant and detailed guidance will be necessary to enable financial institutions to address
scenarios such as those described above, as well as the types of databases that will be acceptable
for them to use for such purpose and those that will not.

It is important to note that this is not just a regulatory challenge for institutions to comply with,
there are real costs should an institution guess incorrectly regarding someone’s ethnicity. These
range from insulting a customer to litigation and compliance risk. In a commercial credit
transaction, if the customer declines to provide the 1071 information the institution is expected to



surmise the ethnicity of the person sitting across the table from them. One can easily see
situations where the customer sees that the sales representative has filled in additional
information immediately after they specifically declined to provide that same information.

Additionally, even if an institution makes a good faith effort to correctly surmise their declining
customers’ ethnicity, should they get it wrong this information could then be used by regulators
to pursue disparate impact cases. Furthermore, this information could be incorrectly interpreted
by third parties and used to push litigation at the state level.

Lastly, if a customer can reverse engineer what the financial institution surmised their ethnicity
to be, they could pursue a direct discrimination case against the institution whether or not that
discrimination actually occurred. Put another way, the customer would bring action against the
institution because the institution thought they were not in a protected class even if they were,
and vice versa.

Exemption for Small Institutions

The history of Section 1071 has its genesis in two documents issued in mid-2009. The original
Administration’s proposal for regulatory reform issued in June of 2009 indicated that the CFPB
should have authority to collect information on small business lending, and gave no mention to
the collection of information regarding minority-owned or women-owned businesses. A GAO
report the following month found challenges to fair lending enforcement efforts due to lenders
not being “required to report data on the race, ethnicity, and sex of nonmortgage loan
borrowers—such as small businesses, which limits oversight of such lending.” Importantly, the
GAO report went on to say that “[w]hile requiring lenders to report additional data would impose
costs on them, particularly smaller institutions, options exist to mitigate such costs to some
degree, such as limiting the reporting requirements to larger institutions.”

Section 1071 follows through on the GAO report’s recommendations and gives the Bureau wide
discretion to “adopt exceptions to any requirement,” including “conditionally or unconditionally
exempting any financial institution or class of financial institutions” from Section 1071’s data
collection requirements. ELFA has recommended a series of exemptions in the past, and still
believes that those would all be prudent; we would, however, reiterate our recommendation that
the CFPB pursue an exemption for small financial institutions.

Small providers of commercial credit are often the very providers who are able to provide
financing that larger lenders may shy away from due to their size or possibly the risk profile of
the asset class. These entities are also the ones that are the least able to absorb additional
regulatory costs. Accordingly, ELFA recommends an exemption for financial institutions with
either:

i. Less than $500 million in annual new business volume, or
ii.  Fewer than 500 transactions per year

If this exemption were put into place, ELFA estimates that the 50 largest equipment finance
companies would still be required to report under Section 1071. By comparison, ELFA has



approximately 350 members actively engaged in equipment finance, many of them small lenders.
ELFA historical data also indicates that these thresholds would capture more than 80% of new
business volume in the equipment finance sector.

Anti-Competitive Issues

There are several areas in the proposed rule that raise issues relating to the antitrust and
competitive landscape in the U.S. For these reasons, ELFA believes that it is imperative that the
CFPB not publish pricing information on the public portal that is developed once the rule is
implemented.

The United States has a long-standing prohibition on market participants colluding on pricing or
agreeing to set prices in an anti-competitive manner. This is especially true for industries where
prices are not placed on a sticker on the physical item for sale for everyone to see. In equipment
finance, a significant amount of the pricing is dependent upon what the financial institution
estimates the value of the equipment to be over the term of the loan. Many times, different
institutions will make different assumptions in this regard. These differences could be based
upon different levels of knowledge of the effects of a specific intended usage (e.g., equipment
that will be left outside will depreciate faster). Different institutions may make differing
assumptions about market conditions in the future should the equipment be returned.
Additionally, different institutions may be more efficient at managing losses when defaults occur
through remarketing agreements or effectively managing deal modifications to allow the
customer to keep the equipment under modified terms. Much of this is proprietary and built on
years of experience. By proposing to publish detailed pricing information, the CFPB is upsetting
years of the U.S. competition laws and regulations protecting consumers and borrowers in
promoting competition by prohibiting companies from colluding on prices, and devaluing the
experience and proprietary pricing and valuation models of lenders who have honed their craft
over many years.

A secondary and potentially more troublesome issue that the publishing of detailed pricing
information creates is the impact on the customer. Oftentimes there is included in an equipment
financing transaction some level of service, which could be anything from maintenance on a
piece of heavy equipment to providing toner for a copier. By publishing detailed pricing
information, but no information about what is included for that price, a customer may “shop
around” and go with the institution that appears to provide the lowest interest rate, but lose one
or more services that they never knew were being offered by another institution.

Ultimately, there may be a belief that disclosing pricing information will lead to borrowers
paying less for the same level of service. History indicates, however, that when costly regulatory
burdens are laid upon a highly competitive industry, the costs to the consumer go up and market
participants exit. Additionally, when all market participants know what other participants are
charging, the assumption that costs will go down ignores the fact that in many cases the costs
will go up because lower cost providers realize they can charge more. ELFA believes that these
anti-competitive aspects of the rule will ultimately lead to borrowers paying more for the same



level of service. As such, ELFA would advocate that no pricing information be included in any
1071 data made available to the public.

Trade Credit

ELFA appreciates that the CFPB has correctly exempted trade credit transactions from reporting
under Section 1071 and we strongly encourage the maintenance of this position. We believe that
this exemption will allow manufacturers to continue to provide credit to their customers.
However, it is important that this provision be crafted in a way that it is actually usable by the
original equipment manufacturers (OEM). To this end, we see little distinction between the
types of credit transaction that would be deployed by a manufacturer who provides the credit
under the same corporate entity and those that may do so under a subsidiary, such as a captive
finance company of the manufacturing parent company. Accordingly, we would encourage the
CFPB to broaden their view of trade credit to include captive finance companies when they are
financing equipment manufactured by their parent company. We believe that these companies
exist solely to facilitate the acquisition of the OEM’s products, and their existence provides the
customer a financing option that is intimately familiar with the equipment that they are
financing. Importantly, we believe that this exemption should apply to equipment purchased
through a dealer, as long as the financing is provided by the captive finance arm of the OEM.

ELFA also believes that this section should be fleshed out further with several specific
transaction examples so that covered financial institutions can readily identify the transactions
that they must report on, and those that are exempted.

Background on ELFA

ELFA is the trade association representing financial services companies and manufacturers in the
nearly $1 trillion U.S. equipment finance sector. Equipment finance not only contributes to
businesses’ success, but to U.S. economic growth, manufacturing, and jobs. Nearly 8 in 10 U.S.
companies (79%) use some form of financing when acquiring equipment, including loans, leases,
and lines of credit (excluding credit cards). Each year American businesses, nonprofits, and
government agencies invest nearly $2 trillion in capital goods and software (excluding real
estate). Approximately 50%, or nearly $1 trillion of that investment, is financed through loans,
leases, and other financial instruments. America’s equipment finance companies are the source
of such financing, providing access to capital.

ELFA represents more than 575 member companies, including many of the nation’s largest
financial services companies and manufacturers and their associated service providers, as well as
regional and community banks and independent, medium, and small finance companies
throughout the country. ELFA member companies finance the acquisition of all types of capital
equipment and software, including agricultural equipment; IT equipment and software; aircraft;
manufacturing and mining machinery; rail cars and rolling stock; vessels and containers; trucks
and transportation equipment; construction and off-road equipment; business, retail, and office
equipment; and medical technology and equipment. The customers of ELFA members range
from Fortune 100 companies to small and medium sized enterprises to governments and
nonprofits.



ELFA represents virtually all sectors of the equipment finance market and its members see
virtually every type of equipment financing transaction conducted in the United States and every
type of funding available to providers of equipment finance. ELFA members who are service
providers to the equipment finance industry (such as lawyers, accountants, trustees, and vendors)
have a unigue vantage point of seeing scores of financial transactions from initial concept to final
payout and from the perspective of both the borrower/issuer and lender/investor/funding source.
ELFA truly is at the heart of equipment finance in the United States and our member companies
provide lease, debt, and equity funding to companies of all sizes.

Conclusion

ELFA appreciates our positive and cooperative relationship with the CFPB and we look forward
to working with the CFPB staff during the implementation of this rule. Should you have any
questions regarding this submission, please address them to Andy Fishburn, ELFA’s Vice
President of Federal Government Relations, at afishburn@elfaonline.org.

Respectfully Submitted,

Vot Pitta

Ralph Petta
President and CEO
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